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THOMPSON, JR.; MIRIAM THOMPSON; OUR 2%
REDEEMER LUTHERAN CHURCH, a not-for- | DEFENDANTS’ MANDATORY S
profit religious corporation; and THE SETTLEMENT CONFERENCE @
CALIFORNIA-NEVADA-HAWAII DISTRICT OF | STATEMENT g&';”

THE LUTHERAN CHURCH-MISSOURI
SYNOD, a not-for-profit religious corporation,
Filing Date: December 28, 2007

MSC Date: June 12, 2009
V. - Time: 1:30 p.m.

Dept.. D-303
SHARON BOWLES; MARY-ANN HILL, ‘
PORTIA RIDGEWAY and CELIA MOYER,

Plaintiffs,

The Honorable Jo-Lynne Q. Lee,
Defendants. _ 4 Presiding Judge

I PARTIES AND COUNSEL _

Plaintiffs RON LEE; NAOMI GATZKE; JOSEPH THOMPSON, JR.; MIRIAM
THOMPSON; OUR REDEEMER LUTHERAN CHURCH, a nqt—fof—profit religious
corporation; and THE CALIFORNIA-NEVADA-HAWAII DISTRICT OF THE LUTHERAN
CHURCH-MISSOURI SYNOD, a not-for-profit religious corporation (collectively “Plaintiff's”)

are represented by Elizabeth Stone, Esq. of Goodwin Procter LLP in San Francisco, CA
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and Timothy Noelker, Esq and Sherri C. Strand, Esq. of Thompson Coburh LLP in St..
Louis, MO. , |

" Defendant SHARON BOWLES:; MARY-ANN HILL; PORTIA RIDGEWAY and CELIA
MOYER are represented by Paul D. Nelson, Esq. and Audra L. Thompson, Esq. 6f Duane
Morris LLP in San Francisco, CA. |

.  PROCEEDINGS TO DATE

Discovery is ongoing — yet stayed between the parties while entertaining settlement
discussions. There has been one completed mediation and although unsuccessful much
progress was made. A proposed second Mediation is in discussion to be completed in the
near future.

ll. FACTUAL BACKGROUND

This suit is a thinly-veiled attempt by the Lutheran Church, Missouri Synod (the
“Missouri Synod” or “LCMS™" fo force the closure and take away the church, buildin‘gs and
land owned by a local Oakland Lutheran congregation under the pretext of a “church
doctrinal dispute.” There is none, and the Missouri Synod has no legal standing to sue
anyoﬁe for anything, nor any legal right or sectarian authority to take the church from its
local congregation.' » | | '

From the Defendants perspective, this suit arises from the improper intervention of
the Missouri Synpd ihto a dispute between the parishioners of The Evangelical Lutheran
Church of Our Redeemer ("Our Redeemer Lutheran Church” or “Our Redeemer”), which is
located on Brann Street in East Oakland. | Our Redeemer, founded in 1929 and '
incorporated as a California nonprofit religious corporation in 1930, was a member of the
Missouri Synod. While it once had a very large and vibrant membership, like many urban
churches in recent years, it has faced the reality of an agjng congregation and declining
membership, which has created some hardships. It had fewer than 20 voting congregant
members in 2007. However, the remaining congregation was strong and devoted, and the
church has a beautiful physical facility that includes a charter school serving children and

families in the local community in East Oakland.
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1 As the congregation declined, it began to have difficulty financially supporting a

traditional Lutheran minister, and found that one who was called for a time _(Pastor Oatman,

[N

who was sifnulténeously the minister for another church) did not work well with the

Hsow

congregation. As circumstances became more difficult, the Missouri Synod, acting through
the California-Nevada-Hawaii District (“the District”), abandoﬁed the church and withdrew
all pastoral support, branding it “an unwell church” and advising in certain terms that no
pastor ever would be provided. |

Faced with abandonment, the congregants made do as they could, obtaining

O 0 ~3 O Wn

Missouri Synod permission to be a “missionary” church that would be open to non-

10l Lutherans, and having one member (Plaintiff Ron Lee) act as a lay pastor for a time. At

11}f one point, when the President of the District, Robert D. Newton, encouraged the

12|l congregants that anyone of the faith, male or female, could administer the é.ervice, the

13}l Church Council enlisted a friend of one of the congregants, who was a retired female

14 Episcopalian Priest, to minister to them, aé well as a young Lutheran seminarian. They did
15l their best to do what they could to support their faith and each othér in the absence of any
16l Missouri Synod suppoﬁ. Mealnwhile, the District pushed them to abandon the church

17|l property to the District (which had just builf an expensive new administrative center in

18]] Livermore) and join a different congregation.

19 The situation reached a crisis point where the congregants realized that .the Missouri
20 Syhod was never going to provide any support to them, while pressuring them to abandon
21|l their church property to the District. Their only recourse was to disaffiliate from the LCMS
221l and seek some other path that would let them continue as a congregation. There was no
23 ,I f‘doctrinal dispute” among the congregants or with the Missouri Synod; only the Synod's
24|l abandonment of the congregation.’

25 The Missouri Synbd is a consensual body composed of member churches

26

! Plaintiffs have attempted to identify the issue as relating to the occasional ministry by the female

Episcopalian Priest. There was no substantive dispute in that regard—the issue was one of finding anyone
who would minister to the congregatlon

27

28
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(individual congregants are not “members” of the LCMS). The Synod'is a purely advisory

[

body to its member churches. It has no interest in the real property or assets of its member
churches, and has no coercive rights or capacity in non-doctrinal matters. Its only sanction
for doctrinal misconduct is to admonish or{expel a member church which refuses to comply
with LCMS doctrine. No such disciplinary steps ever were undertaken against Our
Redeemer by the Missouri Synod or the District to admonish or expel the congregation over
any sbrt of doctrinal dispute, and “LCMS doctrine” has nothing to do with this suit.?

To effect LCMS disaffiliation, the congregation members formed a Constitution

© @ N & W A W N

Committee that set out to write-a new Constitution under which they could continue to

—
=)

practice their Lutheran faith without affiliation to the Missouri Synod. The draft new

—
—

Constitution was circulated to the membership and presented for discussion in early 2007

—
[3%)

at two monthly meetings as required by the old Constitution.

Unfortunately, the Plaintiffs, who were a minority of the church members, did not |

—_—
£ W

want to disaffiliate despite being abandoned by the LCMS, and objected. They instead

plotted with the District President to attempt to force a different outcome. District President

—
N W

Newton improperly “noticed” a meeting of the congregation (which he had no constitutional

—
3

authority to do) for April 30, 2007 to attempt to use his personal authority to intimidate the

—
(=]

~ congregation into remaining a Synod member. Dr. Newton made no request to either the

Pt
O

Church Secretary or other officers of Our Redeemer to send out this meeting notice in

. accordance with the corporate bylaws of Our Redeemer, or otherwise to comply with the

o]
(=]

church’s lawful procedures for calling and convening membership meetings. He rather |

NN
D

announced that he would do so. The improper meeting notice was not even sent to all

church members as required by the Constitution and Bylaws. The majority of the

NN
5B W

congregants refused to attend his meeting and boycotted it.

~ Instead, the duly-elected officers and Board of Trustees of Our Redeemer properly

[N
wh

noticed a meeting of thé congregation for April 29, 2007 (the day before the District-called

[\
[=))

N
~3

2

It could not have anything to do with this suit because the District has no capacity to sue anyone to
enforce any doctrinal issue.

N
o0
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meeting), at which the voting members voted to approve the new church Constitution and
to disaffiliate from the Missouri Synod. The improper District-called meeting of April 30,
attended by a tiny minority of the church'fnembers, héd no effect at all.> However, that
attempted renegade action on April 30 set up a dispute over which congregation lawfully
comprised Our Redeemer, and who owned and controlled its.premises.

Although the LCMS District had no legal interest in the dispute, nor coercive power
in a civil court over the congregation in these matters, it nevertheless has instigated (and
presumably is paying for) this suit to attempt to oust the defendants from their beloved _.
church and have the church appropriated by a tiny band of LCMS loyalists who no longer
reside in the community where the church is located.

IV. PLAINTIFF’S CONTENTIONS

Plaintiffs, allege to be voting members and/or officers of Our Redeemer Lutheran
Church, as well as Our Redeemer Lutheran Church and The California-Nevada-Hawaii
District of The Lutheran Church-Missouri Synod, assert that Defendants have “unilaterally

purported to oust Plaintiff Ron Lee as Our Redeemer’s president; have disafﬁliated

themselves with the Lutheran Church-Missouri Synod; have installed a pastor contrary to

District and Our Redeemer Lutherah Church’s authority; and illegally claimed the right to
exercise control over Our Redeemer's real and personal property, books, accounts, and
membership rosters, to the exclusion of the Plaintiffs and other faithful communicants of
Our Redeemer and The Lutheran Church-Missouri Synod.

V. DEFENDANT’S CONT_E_NTIONS & DISCUSSION

Defendants allege that their actions were proper and/or justified, that Plaintiffs are
not officers or directors of Our Redeemer and lack capacity to bring the action in the name
of Our Redeemer, and that the California-Nevada-Hawaii District of The Lutheran Church-
Missouri Synod has no righf, standing or capacity to sue defendants for ejectment.

Defendants’ also allege in a cross-complaint that Plaintiff Ron Lee Has acted improperly

3 There are a number of other ancillary disputes, including the removal of Ron Lee as church President

for financial misconduct, but they are beside the point in this mediation.
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and in violation of the Constitution of Our Redeemer in undertaking the post of both Church

President and Treasurer and has wasted, spoiled, converted and improperly distributed the

_funds and financial assets of Our Redeemer Lutheran Church.

A. THE DISTRICT HAS NO STANDING TO SUE THE MEMBERS OF OUR
REDEEMER.

California courts do not delve into réligioUs doctrinal disputes at all, but traditionally
have used a “neutral principles” approach to resolve civil disputes within churches, applying
and enforcing principles of contréct law to the various governing documents. (See e.g.
Presbytery of Riversiden v. Community Church of Palm Springs (1 979) 89 C.aI.App.3d 910)
That process involves four steps, analyzing (1) title, (2) articles of incorporation, (3) a
church's constitution, canons and rules and (4) state statutes. (/bid.)

A number of cases have addressed property disputes between individual churches
and denominations in a context similar to ours, applying the church constitution or canons
as contractual or governing terms to resolve the dispute. (See, e.g. California Nevada
Annual Conference of the United Methodist Church v. St. Luke’s Methodist Church (2004)
121 Cal.App.4™ 754, 764 (a constitutional trust in favor of the United Methodist Church

| created a right to take the property); Guardian Angel Polish National Catholic Church of Los

Angeles, Inc. v. Casimir J. Grotnik et al (2004) 118 Cal.App.4™ 919, 924, 929.)* Other
technical considerations, such as notice to the Ia‘rger church bo.dy, are not impli'cated. (See |
e.g. Concord Christian Center v. Open Bible Standard Churches (2005) 132 Cal.App.4"
1396 (disaffiliation ineffectivé because propef notice not given).). '

Applying those principlés here, however characterized, the District has no legal

4 There is an excellent and exhaustive analysis of the two alternate approaches taken by the courts in

resolving non-doctrinal church disputes by interpretation of the constitutional or similar regulations of the
organizations in Episcopal Church Cases, (2007) 152 Cal.App.4‘h 808. There are two schools of thought; one
being the “neutral principles” approach and the other being the “principles of government” approach. Asa
practical matter, that is a distinction without a difference in the context of this case because both lead to the
same conclusion. Episcopal Churches presently is pending before the California Supreme Court and was
argued within the last month, with all indications given that it would be affirmed. The opinion is distinguished
from our circumstances because the Episcopal Church had a specific “canon” {akin to the LCMS constitution)
that required reversion of all local church property to the larger church organization upon dissolution or
disaffiliation, a situation that is not present here.
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interest or right to brjng any sort of suit against the congregants of Our Redeemer to
enforce any cofporate; LCMS constitutional or other legal right. Article VIl of the LCMS

Constitution provides:

1. In its relationship with its [congregation] members, the Synod
is not an ecclesiastical government exercising legislative or
coercive powers, and with respect to the individual congregation’s
right to self government is but an advisory body. Accordingly, no
resolution of the Synod imposing anything upon the individual .
congregation is of binding force if it is not in accordance with the

- Word of God or it appears to be inexpedient as far at the condition
of the congregation is concerned.

The Missouri Synod has no right under its constitution to bring suit to enforce
anything upon Our Redeemer or its membership, by any means, and‘ so has no standing to
bring a civil suit against its members to enforce their membership in LCMS or to take away
their church property. Were that not clear enough, Article VIl of the Missouri Synod |

constitution continues:

2. ‘Membership of a congregation in the Synod gives the Synod no
equity in the property of the congregation. :

Unlike other “hierarchical” denominations that have constitutional or canonal
pfovisions that they own, or enjoy trust or reversionary property interests in all property of
local churches, the Missouri Synod and the District ‘constitutionally have no legal property
interest in the assets or real property of member churches. Hence, they enjoy no property
right to enforce against Our Redeemer through litigation.

Indeed, Articles 13.1 and 13.2 of the LCMS Constitution provide that the LCMS and
District have no power to do anything to a member church “actfing] cbntrary to the '
confession laid down in Article Il and to the conditions of membership laid down in Article Vi
or persist[ing] in an offensive conduct” other than admonition and/or-expulsion from LCMS
under the provisions set forth in the LCMS Handbook. (See also Bylaw 2.13.2.). No |
expulsion proceeding against Our Redeemer was ever undertaken by the District or its
parent Missouri Synod.

In short, the District has no legitimate enforceable legal or equitable interest or right
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to pursue this litigation. The suit is between congregants about the propriety of a vote to
disaffiliate; the District is an interloper that is ﬁnanéing the plaintiffs’ suit because it did not
expect that the defendants would have the financial resources to fight it. The District, as a
proxy for the Missouri Synod, simply wants to expropriate the church’s real property for its
own use and enjoyment (or sale and disposition). _

B. THE VOTE TO DISAFFILIATE WAS VALID AND ENFORCEABLE.

1. The Disaffiliation Meeting Was Proper
" Article 1, Section 1 of the Bylaws of Our Redeemer in effect as of April 2007 provided

W 0 Ny i B W N

that a special “Voters’ Assembly” (voting membership) meeting could be called, infer alia,

by the Church Council® or at the request of one third of the voting members. That was

—
—_ O

done in this instance with respect to the Voters’ Assembly meeting lawfully held by Our

—
(3]

Redeemer on April 29, 2007. That same Bylaw section required five days’ notice of the

—
()

meeting to all Church members by the Church Secretary, and a majority of the voting

j—
o

members comprised a quorum. That also was done in this instance. Pursuant to the

Church’s Constitutidn and Bylaws, the membership meeting was valid, the amendment of

—
W,

the Constitution was valid, and the disaffiliation was valid. On April 30, 2007, due written

—
~ N

notice of the affirmative vote to disaffiliate was furnished to both the District and the

—
[~}

Missouri Synod.

—
\O

2. The District-Called Meeting Was Improper
By contrast, the meeting of the Our Redeemer Voters’ Assembly that purported to-

N -
(=}

be called by the District President, Robert D. Newton, was invalid by every measure.

N
b

Under the Our Redeemer Bylaws section referenced above, Mr. Newton was not among

[ o]
[\

the persons who could call such a meéting. In accord, the LCMS Constitution gave the

[\®]
w

District President no right to call meetings of congregations or interfere in the local affairs of|

NN
wn B

a congrégation. The closest thing plaintiffs can find to justify his actions is LCMS Bylaw

3]
(=

5 In this instance, the Church Council essentially was coincident with the Board of Trustees because

there was no Chairman of the Board for Parish Education, chairman of the Youth Board or acting pastor.
(Article IV. a.) Three of the four Trustees are the defendants in this action—hardly a "renegade group.”
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