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GOODWIN PROCTER LLP
Elizabeth Stone (Bar No. 239285)
Three Embarcadero Center, 24" Floor
San Francisco, CA 94111

Tel: 415.733.6000

Fax: 415.677.9041

THOMPSON COBURN LLP

Sherri C. Strand (admitted Pro Hac Vice)
Timothy F. Noelker (admitted Pro Hac Vice)
One US Bank Plaza

St. Louis, MO 63101

Tel: 314.552.6000

Fax: 314.552-7000

Attorneys for Plaintiffs

ALAMEDA EOUMTY
JUN = 8 2609

SUPERIOR COURT OF THE STATE OF CALIFORNIA

FOR THE COUNTY OF ALAMEDA

RON LEE, NAOMI GATZKE, JOSEPH
THOMPSON, JR., MIRIAM THOMPSON,
OUR REDEEMER LUTHERAN CHURCH, a
not-for-profit religious corporation, and THE
CALIFORNIA-NEVADA-HAWAII
DISTRICT OF THE LUTHERAN CHURCH-
MISSOURI SYNOD, a not-for-profit religious
corporation,

Plaintiffs,
Vs.

SHARON BOWLES, MARY-ANN HILL,
PORTIA RIDGEWAY, and CELIA MOYER,

Defendants.

Case No. RG07363452

PLAINTIFF’S MANDATORY
SETTLEMENT CONFERENCE
STATEMENT

Date: June 12, 2009
Time: 1:30 p.m.
Place: Dept. 303

Plaintiffs Ron Lee, Naomi Gatzke, Joseph Thompson, Jr., Miriam Thompson, Our Redeemer

Lutheran Church, and The California-Nevada-Hawaii District of the Lutheran Church-Missour

Synod, submit the following settlement conference statement pursuant to Rule 3.1380 of the

California Rules of Court in advance of the mandatory settlement conference scheduled for June 12,

2009, at 1:30 p.m. in Department 303 of the Alameda County Superior Court. XE@
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1. Nature of the Case

This is a property dispute between two factions of the formerly-united congregation of Our
Redeemer Lutheran Church (“Our Redeemer”) located in Oakland, California. Since its founding in
1925, Our Redeemer has been a member congregation of The Lutheran Church—Missouri Synod
(the “LCMS”) (a Missouri non-profit r(_:ligious corporation) and of the California-Nevada-Hawaii
District (the “District”). This dispute arose whén Defendants: (1) unilaterally engaged a female
Episcopalian priest to provide pastoral care to Our Redeemer, in violation of LCMS doctrine and
congregational governing documents, and (2) thereafter wrongfully usurped control over the
property of Our Redeemer and decided to disaffiliate themselves from the LCMS. Defendants also
attempted to disaffiliate Our Redeemer from the LCMS, but their actions were ineffective.
Defendants’ actions have made it impossible for the loyal LCMS congregants of Our Redeemer to
continue worshipping on the property owned by Plaintiff, Our Redeemer. Defendants are still in
possession of the property, in violation of Our Redeemer’s governing documents. Thus, Plaintiffs
were required to initiate this lawsuit to have the dispute determined by the court under fhe neutral
principles approach relevant to such property disputes.

Plaintiff Ron Lee is the duly-elected president of Our Redeemer. Mr. Lee and the other
individual Plaintiffs are longtime, baptized, confirmed, communing, voting members of Our
Redeemer, an LCMS member congregation.

The Defendants in this case are individuals who lead the opposing faction, which,
unilaterally and without authority, assumed possession and control of Our Redeemer.

For relief, Plaintiffs seck a declaration that they, and the remaining LCMS-loyal members of
Our Redeemer, have the right to possess and control Our Redeemer’s property. Plaintiffs also seek
to enjoin actions by Defendants that interfere with or disrupt meetings of Our Redeemer’s voting

membership, and/or attempt to wrongfully divert Our Redeemer’s property from Our Redeemer.
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2. Factual Backeround

The president of the California-Nevada-Hawaii District is Dr. Robert Newton. Dr. Newton
has the responsibility to exercise ecclesiastical supervision over member congregations and ministers
serving within the District, such as Our Redeemer. Dr. Newton also has the responsibility to
periodically visit Our Redeemer, and to investigate the church when there is evidence of a
“controversy” or a “continuing unresolved problem in doctrine or practice.””’ In becoming a member
of the LCMS, member congregations obligate theméelves to adhere to the Synod’s confessional
standards and “to act in accordance with the Constitution and Bylaws of the Synod[.]"

Our Redeemer was founded by the District in 1925. The first worship services were
conducted in the chapel of California Concordia College, an educational institution then owned and
operated by the LCMS. Subsequently, in the 1940s, the costs of constructing Our Redeemer’s
church building were furnished largely through a $10,000 loan (in 1932) to Our Redeemer. In the
ensuing years, the District has provided many thousands of dollars in direct financial subsidies to
Our Redeemer.

In 1930, Our Redeemer filed articles of incorporation with the state of California. Those
articles provided, in part, that “the purpose for which [Our Redeemer] is formed are to own,
establish, and maintain a Christian Church under the rules, regulations and discipline of [the LCMS]
and more particularly the [District] and to méintain and conduct the religious work and the business
and temporal affairs of said Church in accordance with the rules, regulations and discipline
aforesaid.” In 1967, the foregoing article was amended to provide that “the property of this non-
profit corporatidh is irrevocably dedicated to charitable and religious purposes . . . and on dissolution

none of its assets shall enure to any individual, but shall become the property of the Lutheran

' LCMS Bylaw 4.46.
2LCMS Bylaws 1.3.2 & 1.3.4.

31930 Articles of Incorporation, Second Article.
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Church-Missouri Synod.”4

In 1979, Our Redeemer adopted a constitution that specifically provides that faithful
“communicants” of the LCMS are entitled to possession and control of the corporation and its
property in the event of a doctrinal schism among the congregation’s members:

If at any time a division should take place on account of doctrine, the property of
the congregation . . . shall remain with those communicant members who
continue to adhere in confession and practice to Article III of this Constitution.’
If division takes place for any other reason, the property shall remain with the
majority of the communicant members. In the event the congregation should totally
disband, the property and all rights connected therewith shall be transferred to that
District of the Lutheran Church-Missouri Synod of which the congregation has been a
member at the time of disbanding.®

Our Redeemer’s Constitution thus prevents any group of Our Redeemer’s members—
whether majority or minority—from disavowing Article III of the LCMS Constitution or
disaffiliating the congregation from the LCMS, but at the same time retaining ownership and control
over Our Redeemer’s property. Further, Our Redeemer’s constitution also:

J provides that “This congregation shall hold membership in The Lutheran
Church-Missouri Synod as long as this Synod remains true to the Word of God

and the Lutheran Confessions”;’

. expressly limits the privileges of voting membership in the church to persons
who accept the LCMS’s doctrinal standard;

. provides that “Communicant members who join [a] congregation outSIde of
our fellowship thereby terminate their membership” in Our Redeemer; 8 and

4 1967 Articles of Incorporation, Second Article. Our Redeemer’s Articles of Incorporation were suspended
in 1974, but reinstated in 2007, and all applicable reinstatement fees and/or penalties have been paid.

5 Article MM of Our Redeemer’s Constitution explicitly adopts the LCMS’s confessional standard. Further,
under Article VILA, Article I’s doctrinal standard “shall not be subject to change or repeal.” Our
Redeemer’s 1979 Const., Art. VILA.

% Our Redeemer’s 1979 Constitution, Art. VIIL
TId. at Art. X.
8 Id. at Art. IV.B.4(b)
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. provides that “The Pastoral office of this congregation . . . shall be conferred
only on such ministers, teachers, and candidates who profess and adhere to the
[LCMS’s] confessional standa.rd[.]”9
The entirety of Our Redeemer’s constitution is carefully structured to prevent what
Defendants have attempted to do in this case—i.e., reject LCMS doctrinal standards, yet still act as
Vf)ting members of Our Redeemer and exert control over it, and thereafter leave the LCMS while
taking Our Redeemer’s property with them. Our Redeemer’s history and its legally-governing
documents confirm that Our Redeemer’s property belongs under the control of the individual
Plaintiffs and other church members who remain loyal to the Lutheran Confessions and doctrines of

the LCMS.

3. The Current Dispute

Tn 2002, Our Redeemer’s longtime pastor left the congregation. Our Redeemer subsequently
agreed with another LCMS congregation to share the services of its pastor, Rev. Mark Oatman, on a

part-time basis. Some members of Our Redeemer, however, including some of the Defendants, were

dissatisfied with Pastor Oatman’s liturgy, including his use of a traditional LCMS hymnal.

In late 2003, certain members of Our Redeemer, including Defendant Sharon Bowles,
decided not to renew Pastor Oatman’s contract with Our Redeemer. Defendant Bowles and some or
all of the other Defendants then unilaterally engaged Dr. Katherine Ward, a female Episcopalian
priest, to serve as the pastor of Our Redeemer, a breach of Our Redeemer’s constitution and LCMS
doctrinal standards. There is no question that Defendants’ engagement of Dr. Ward violated
LCMS’s doctrine and discipline. Among other things, the LCMS does not allow ordination of
women. Additionally, all pastors within the LCMS must be members of the LCMS and must have
been admitted to their minisl;ries in accordanée with the procedures set forth in the LCMS Bylaws.

From December 2004 through spring 2007, Dr. Newton, aided by Plaintiff Lee, attempted to

°1d.
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work with Our Redeemer’s church council to address and resolve the issue of Dr. Ward’s
theologically inappropriate ministry. Angry at Mr. Lee for his cooperation with the District, six
members of Our Redeemer, including the Defendants, sent a letter on February 13, 2007, to Plaintiff
Lee, purporting to unilaterally remove Lee from his elected position as Our Redeemer’s president.
The letter stated that “the [Church] Council” had declared a “state of emergency” permitting
Defendants to act in place of the Voters® Assembly, that Mr. Lee was removed as the president of
Our Redeemer’s congregation effective immediately, and that the Council had appointed an “Acting
Congregational President”—Defendant Mary-Ann Hill.

The purported removal of Plaintiff Lee and appointment of Defendant Hill as president of
Our Redeemer again violated Our Redeemer’s constitution. Among other things, under Our
Redeemer’s constitution, any decision to remove Mr. Lee could only be authorized by a two-thirds
majority of a duly-called Voters’ Assembly. The signatories to Defendants’ F ebruary 13, 2007,
letter constituted a minority of Our Redeemer’s voting membership. Moreover, the actions
described in the February 13 letter were not taken by a properly-called or noticed meeting of the
Church Council, and defendants never ultimately submitted the issue of Mr. Lee’s removal to a
properly-noticed meeting of Our Redeemer’s Voter’s Assembly.

After defendants refused to call a meeting at which the Voter’s Assembly could vote upon
M. Lee’s removal, Dr. Newton’s appointee, Circuit Counselor David Sauer, called a meeting of Our
Redeemer’s congregation. This meeting occurred on February 25, 2007. Dr. Newton’s appointee
had authority to call this meeting pursuant to the District’s powers of visitation and investigation. 10
At the beginning of the meeting (which occurred after a worship service), Defendants orally
announced that the meeting was “illegal,” turned off the lights in the church sanctuary, enabled the

burglar alarm—which subsequently sounded—and locked the gates to Our Redeemer’s parking lot.

101,CMS Bylaw 4.46.
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The lock ultimately had to be pried off with a crowbar to enable the meeting’s participants to leave.
Defendants’ actions intimidated the church members in attendance at the meeting, some of whom
were elderly and in frail health.

On April 2, 2007, Dr. Newton met with the acting Church Council of Our Redeemer,
including Defendants. As of this meeting, Defendants still had not called a meeting at which
Defendants’ purported removal of Mr. Lee as president could be voted on by the congregation. In an
effort to avoid a repetition of the physical disruptions that had occurred on February 25, 2007, Dr.
Newton sought Defendants’ agreément concerning the scheduling of tﬁe néxt Voters’ Assembly
meeting. Defendants agreed that a meeting of Our Redeemer’s voting members would be called by
Dr. Newton for April 30, 2007, using the congregational mailing list that the church secretary had
sent to him the previous year.

On April 9, 2007, Dr. Newton sent a letter to the Voters’ Assembly members announcing the
meeting to be held on April 30, 2007. Subsequently, without notice to Dr. Newton, Defendants
purported to announce a Voters’ Assembly meeting for April 29, 2007—i.e., the day before Dr.
Newton’s previously scheduled and properly-noticed meeting. By an undated letter, Defendants sent
written “notice” of the April 29 meeting to those persons whom they deemed “current” members of
Our Redeemer. Some or all of Our Redeemer’s voting members who were loyal to the LCMS
received no notice of this meeting. Other members received notice that was improper, in that it was
oral instead of written, and given only two days or less before the meeting. Defendants’ undated
letter gave no specific notice of what would be voted on at their April 29, 2007, meeting.

At the improperly-called and improperly-noticed April 29, 2007, meeting, Defendants and
other members of the splinter faction apparently voted to remove Mr. Lee as president of Our
Redeemer and sever all ties with the LCMS. The next day, Defendants sent a letter to the LCMS’s
President incorrectly stating that “Our Redeemer” had severed its ties with the LCMS. The actions

purportedly taken at the April 29, 2007, meeting, however, were void and of no effect. While
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Defendants are undoubtedly entitled to lea.ve the LCMS, their attempts to disaffiliate Our Redeemer
as a whole, and to take Our Redeemer’s property with them, are inconsistent with Articles II, 111, VII
and X of the Our Redeemer Constitution. Further, by choosing to sever their own ties with the
LCMS, Defendants and the rest of the splinter faction terminated their voting membership in Our
Redeemer and relinquished their right to possess or control the church’s property.'!

The meeting Dr. Newton had announced for April 30, 2007, took place at the scheduled time,
with a quorum of seven voting members in attendance. At the April 30, 2007, meeting, six eligible

I <L

voting fnefnbers voted: (1) to rescind Defendants’ “emergency” removal of Ron Lee, as Well as its
decision to appoint Mary-Ann Hill in his place, (2) to permit a full audit of the congregation, (3) to
appoint LCMS pastor Mark Oatman to serve as vacancy pastor, and (4) to maintain Our Redeemer’s
status as a faithful member of the LCMS. These actions were binding and effective as to Our
Redeemer’s congregation.

4; Contentions

Plaintiffs contend that Defendants have illegally claimed the right to exercise control over
Our Redeemer’s real and personal property, books, accounts, and membership rosters, to the
exclusion of Plaintiffs and other faithful communicants of Our Redeemer and the LCMS. Moreover,
Defendants have ﬁrlilaterally purported to oust Plaintiff Ron Lee as Our Redeemer’s president, have
disaffiliated themselves with the LCMS, and have installed a pastor contrary to the authority of the
District and Our Redeemer. Plaintiffs seek equitable relief by way of declaratory judgment and
injunction, including ejectment.

“In settling a church property dispute . . . courts must apply ‘neutral principles of law,

developed for use in all property disputes, which can be applied without establishing churches to

which [the] property is awarded.”” Guardian Angel Polish Nat’l Catholic Church of Los Angeles,

1 1979 Constitution, Arts. IV.B.4(b), VIII, & X.
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Inc. v. Grotnik, 13 Cal.Rptr.3d 552, 560 (Cal. Ct. App. 2004). Under the “neutral principles”
approach followed by California courts, courts may consider not only the deeds to the property, but
also the articles of incorporation and the constitution, canons, and rules of the pertinent church. Id.

In other words, in resolving church property disputes, California courts willingly construe
and enforce the terms of a church’s pertinent articles of incorporation, constitution, and bylaws—
even if a majority of the church attempts to act inconsistently with those governing documents.
Cf. id. at 560-61 (in a dispute between a local church and a national church, the national church was
entitled to the church property under the terms of the national and local church’s governing
documents, even though a majority of the local church voted to disaffiliate with the national church).

Similarly, in Korean United Presbyterian Church v. Presbytery of the Pacific, 281 Cal.Rptr.
396 (Cal. Ct. App. 1991),'* a majority faction of a local church, which had severed itself from the
larger church body, supplanted a minority faction which remained loyal to the larger church body.
The actions of the majority faction violated the rules of the larger church body, and—more
relevantly here—also violated the terms of the local church’s articles and bylaws. Id. at 409-10.
Applying the neutral principles approach, the court held that the majority faction lacked authority to
leave the larger church property while retaining control of the local church’s property. Id. The court
reasoned that:

It is immaterial that [the majority, splinter] faction purported to amend the corporate

bylaws in March 1989 to break the Church corporation’s ties to the rules of

governance set forth in the [larger church body’s] Book of Order. They had no

authority to take these steps. Firstly, four months earlier, [the splinter faction’s leader]

had resigned from [the larger church body], renounced [its] jurisdiction ... over him

and persunaded his followers to vote to leave [the larger church body]. At that

moment, if not before, these members had renounced any further obligation to be

subject to the doctrines or discipline of [the larger church body], and, in effect,
renounced their membership in the [local church] corporation, since its articles of

12 Korean United was overruled on an irrelevant point in Morehart v. County of Santa Barbara, 29
Cal.Rptr.2d 804, 815 n.11 (Cal. 1994). The point on which Korean United was overruled concerned
consideration by an appellate court of an appeal from severed issues without a final judgment.
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