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COMES NOW Defendants SHARON BOWLES, MARY-ANN HILL,
PORTIA RIDGEWAY AND CELIA MOYER (colleétively “Defendants”), by and through
their counsel of record, Dua‘n_e Morris LLP, in its Answer to the Unverified Complaint
(“Complaint”), which was filed herein on or about December 28, 2007, by Plaintiffs RON
LEE; NAOMI GATZKE; JOSEPH THOMPSON, JR.; MIRIAM THOMPSON; OUR
REDEEMER LUTHERAN CHURCH, a not-for-profit religious corporation; and THE
CALIFORNIA —NEVADA-HAWAII DISTRICT OF THE LUTHERAN CHURCH-MISSOURI
SYNOD, a not-for-profit religious corporation (collectively “Plaintiffs”). Defendants
respond to the numbered paragraphs thereof as set forth below. Defendants deny each
and every allégation of Plaintiffs’ Unverified Complaint except to the extent expressly

admitted or qualified below:

GENERAL DENIAL
Pursuant to California Code of Civil Procedure § 431.30, Defendants deny
generally each and every, all and singular, conjunctively and disjunctively, of the
allegations in Plaintiffs’ Complaint, and the alleged causes of action and counts contained
therein, denying specifically that Plaintiffs have been damaged in the sums prayed for, or
in any other sum or amount whatsoever, or at all by reason of the matters referred to
therein. '

AFFIRMATIVE DEFENSES

Each affirmative defense set forth below applies to each count and cause of action
contained in Plaintiffs’ Complaint alleged against Defendants, including specifically the
First and Second Count, unless otherwise specified. The following affirmati\)e defenses
are alleged upon information and belief by Defendants. Defendants reserve the right to
amend or withdraw any or all defenses or to raise additional defenses as or after they
may becdme_known during the course of investigation and discovery. By setting forth
these affirmative defenses, Defendants do not assume the burden of proving any fact,
iésue, or element of a cause of action where such burden properly belongs to Plaintiff.

Moreover, nothing stated herein is intended to nor shall it be interpreted as an
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acknowledgement that any particular issue or subject matter is relevant to Plaintiff's
Complaint. Defendant asserts its affirmative defenses as follows:
FIRST AFFIRMATIVE DEFENSE
1 (Lack of Capacity and Standing To Sue)
] 1. Although Plaintiffs purport to prosecute this action on behalf and in the

name of Our Redeemer Lutheran Church (“Our Redeemer”), Plaintiffs are not officers or
directors of Our Redeemer, have not alleged that they hold vany such capacity, and have
not been appointed or authorized by Our Redeemer's Officers, Board of Directors or
members to act on behalf of Our Redeemer in this matter. Accordingly, Plaintiffs lack

standing and capacity to sue in the name of Our Redeemer and are not entitled to bring

{ this action in its name. Further, Plaintiff THE CALIFORNIA-NEVADA-HAWAII DISTRICT

OF .THE LUTHERAN CHURCH-MISSOURI SYNOD (“The District’) has no legal

] standing, nor has it alleged any legal basis for such, to represent or sue in the name of
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Our Redeemer. Plaintiffs also have no standing or capacity to sue defendants for

'Ejectment_.
SECOND AFFIRMATIVE DEFENSE
(Failure To State A Claim)
l 2. The Complaint and each and every claim for relief therein is fails to state a

claim upon which relief can be granted as against Defendants.
THIRD AFFIRMATIVE DEFENSE
(Constitutional Lack of Standing, as to plaintiff THE CALIFORNIA-NEVADA-HAWAII
DISTRICT OF THE LUTHERAN.CHURCH-MISSOURI SYNOD)

3. Under the Constitution and By-Laws of the Synod, The District is bound by,

and limited in its legal rights as against member churches, in the same fashion as the
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‘Synod. (Synod Constitution, Article XlI, Section 2.) Article VII, Section 1 thereof
provides, ‘In its relation to its members, the Synod is not an ecclesiastical government
exercising legislative or coercive powers, and with respect to the individual

congregation's right to self government, it is but an advisory body. Accordingly, no
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resolution of the Synod imposing anything upon the individual congregation is of binding
force, . . . if it appears to be inexpedient as far as the condition ofa congregation is
concerned.” (See also ByIaWs Section 1.7.2.) This Constitutional limitation applies also
to acts undertaken as “ecclesiastical supervision.” (Bylaws Section 1.2.1 (d).)

4, The District's purported impositiqn of a male Lutheran clerical requirement
upon Our Redeemer, while contemporaneously and continuously refusing to cooperate,
support or provide an ordained Lutheran pastor for Our Redeemer, left the congregation
of Our Redeemer without access to any Evangelical Lutheran ministry, and that
éircumstance was deemed to be inexpedient to the best interest of the congregation of
Our Redeemer by Defendants, acting as the duly elected Board of Trustees, and by the
membership of Our Redeemer. Such a District requirement therefore could not be
binding upon defendants or Our Redeemer, nor provide any legal basis for coercive legal
relief by plaintiff The District against Defendants.

5. Because the District consﬁtutionally is advisory only and had no coercive
authority against Our Redeemer or its duly-elected Board of Trustees, the District lacks
standing before this Court to assert or enforce any cause of action against defendants
arising from their actions as Trustees of Our Redeemer. |

6. The Synod’s Constitution, Article V11, Section 2. provides, “Membership ofa
congregation in the Synod gives the Synod no equity in the property of a congregation.”
The District therefore constitutionally can have no enforceable equity interest in assets or
real property of Our Redeemer by reason of its membership in the Synod. Because the
District has no potential equity ownership right that it constitutionally can enforce against
Our Redeemer, it lacks standing to assert such a claim before this Court.

7. Our Redeemer was incorporated as a California non-broﬁt corporation in
1930. In addition to having no enforceable rights under the Synod Constitution or
Bylaws, plaintiff The District is not a member of that California corporation, nor member of

Our Redeemer's congregation under its Constitution, and it has no potential property right
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1l that it can assert under either document absent dissolution of the congregation, which

has not occurred.

8. Plaintiff The District therefore has no enforceable legal or equitable

AOWON

property right that it may assert under the Constitutions of the Synod or Our Redeemer,

nor standing to sue Defendants to enforce any aspect or provision thereof on its own .
behalf. | _
FOURTH AFFIRMATIVE DEFENSE

(Lack of Subject Matter Jurisdiction over Ecclesiastical Issues, as to plaintiff THE
CALIFORNIA-NEVADA-HAWAII DISTRICT OF THE LUTHERAN CHURCH-MISSOURI
10 SYNOD)

N - T A N

11 9. There was no doctrinal division within Our Redeemer at any time, and -

12|| Defendants and all merﬁbers of Our Redeemer have at all times remained true and

131l committed to the doctrinal standard of the Evangelical Lutheran Church as set forth in
14l Article 1l of the Our Redeemer Constitution and Article Il of the Synod Constitution.

15{ Nothing in the doctrines and texts referenced in those Constitutional provisions requires

16| membership in the Missouri Synod or utilization only of a male pastor.

17 10. As aforesai_d, Our Redeemer constitutionally was and is an entity

18]| independent from The Synod and The District, and not subject to the direction, control,
19)| discipline or coercion of those entities as to any non-ecclesiastical matters. In

20{J ecclesiastical matters, the coercive authority of The Synod and The District is limited by

21| the Synod Constifution to expelling an offending congregation from the Synod. (Synod
2211 Constitution, Article XIlI.) Such ecclesiastical disciplinary action may be undertaken only
23|l through specified internal Lutherén Synod processes set forth in the Synod Bylaws.

24| (Bylaws Section 1.10.) Utilization of that process gives the Synod no property ownership
25| right with respect to the assets of an offending congregation. No such disciplinary action
26/l ever was requested, threatened, or undertaken by The Synod or The District against Our
27|l Redeemer related to its utilization of a non-Lutheran or female pastor or otherwise.

28
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Because the pu'rported sissue” of an Evangelical Lutheran congregation utilizing a female
pastor is one of the interpretation and applicatioﬁ of ecclesiastical Church doctrine under
the terms of the Synod Constitution, that forum constitutionally provides the District’'s
exclusive remedy for its resolution, and this Court has no jurisdiction to determine or to
enforce that private ecclesiastical issue as raised by plaintiff The District. Such a
p_urborted issue therefore can present no legal basis for The District to obtain Declaratory
Relief by this action, and this Court has no jurisdiction

" FIFTH AFFIRMATIVE DEFENSE

(Estoppel) A '
11.  Plaintiffs are estopped from claiming, among other things, that Defendants,
acting as the duly-elected Board of Directbrs of Our Redeemer Lutheran Church, acted in
violation of any Constitutional provision or Bylaw of the Lutheran Church, Missouri Synod,
or the Constitution of Our Redeemer [utheran Church, in calling a retired female
ordained Episcopalian priest to administer Christian services to church members, by
Plaintiffs’ own acts and omissions inciuding but not limited to Plaintiffs’ previous and
continuous refusél to provide, or to even support the provision of an ordained Lutheran
minister for the Congregation of Our Redeemer, abandoning defendants and church
members without any Lutheran pastor, so that they had no choice but to seek pastoral
guidance and ministry by other means outside of the Lutheran Churbh, Missouri Synod.
SIXTH AFFIRMATIVE DEFENSE ’
(Laches)

12.  Plaintiffs may not recover damages against Defendants because Plaintiffs’
undue delay in bringing its action against Defendants was prejudicial to Defendants as to
violate the doctrine of laches.

SEVENTH AFFIRMATIVE DEFENSE
(Unclean Hands)
13.  Plaintiffs have come to Court with unclean hands, so that Plaintiffs aré not

entitled to the relief requested in their Complaint, or any relief at all. This is so, among
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other reasons, because Plaintiff The District was required by its Constitution and Bylaws
to provide Lutheran pastoral support to Defendants and to the membersl'iip of Our

Redeemer, but prior to the acts complained of, it wrongfully refused to do so, in breach of

its Constitutional and contractual obligations to Plaintiffs and the congregation of Our

Redeemer. .

_ 14. _This further is so as to plaintiff RON LEE because, among other things,
prior to the acts complained of in his complaint, he improperly and in violation of the
Constitution of Oor Redeémer, undertook the posts of both church President and
Treasurer, and in that capacity wasted, spoiled, converted and improperly distributed the
funds and financial assets of Our Redeemér Lutheran Church, placing the congregation
inan unfairi;i financially compromised condition that further inhibited its ability to call a
pastor, before bringing this suit against them.

EIGHTH AFFIRMATIVE DEFENSE
(Waiver)v

15.  Plaintiffs are barred from any recovery by their prior waiver of any

entittement to relief for to the matters alleged in the Complaint.

NINTH AFFIRMATIVE DEFENSE

(Consent)

16. _Plaintiffs encouraged, consented to ond approved all or some of the acts
and omissions about which Plaintiffs now complain. By example with respect to the
Defendants’ utilization of a retired female ordained Episcopalian Priest to minister to the
congregation, Plaintiff The District expressly agreed and consented to such action by
reason of the District being unwilling and unable to provide Lutheran pastoral support to
Our Redeemer, and by reason of the congregation needing to obtain pastoral support
from an alternative source. The otlier Plaintiffs similarly agreed and consented to her
ministry in the absence of any feasible alternati\ie, and neither offered nor suggested any
feasible alternative to her ministry. Accordingly, Plaintiffs are barred from pursuing this

action.
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TENTH AFFIRMATIVE DEFENSE

(Failure to Mitigate Damages)

17. By the exercise of reasonable effort, Plaintiffs could have mitigated the
damages and harm that Plaintiffs allegedly suffered, if any. However, Plaintiffs have
failed and refused to mitigate their damages and harm. By example, Plaintiffs, other than
The District and putative plaintiff “Our Redeemer Lutheran Church,” purposefully
boycotted the duly-noticed meeting of the Our Redeemer congrégation and the
congregation vote therein to determine the future of the church. Had they participated,
they would have been able to present their views and share in the common decisipn. By.
instead boycotting that meeting and then wrongfully and inequitably attempting to use
technical parliamentary moves and litigation to disenfranchise all other members of the
congregation, and to seize the property and assets of the cbngregation for their own use
and benefit, Plaintiffs caused and created their own injury damages, if any. |

ELEVENTH AFFIRMATIVE DEFENSE

(Statute of Limifations)
18.  Plaintiff's are barred from recovery by the statute of limitations.
TWELFTH AFFIRMATIVE DEFENSE
(Uncertainty)

19.  The Complaint is vague, uncertain, ambiguous, and unintelligible.

THIRTEENTH AFFIRMATIVE DEFENSE

(Damages Not Ascertainable)
20.  Any claim for damages in the Complaint is barred because the harm-
alleged, if any, is not ascertainable in its nature and origin and therefore cannot be
recovered pursuant to California Civil Code Section 3301.

FOURTEENTH AFFIRMATIVE DEFENSE

(Frustration of Purpose)
21.  Plaintiffs’ failure to perform their obligations, as Defendants bargained for,

resulted in a frustration of purpose and precludes Plaintiffs from any relief as alleged in
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the Complaint. This is so, among other reasons, because prior to the acts complained of,
plaintiff The District refused and continued to refuse to provide ordained Lutheran
ministry or pastoral support to the congregation of Our Redeemer, in breach and violation
of its obligations to Our Redeemer under the Constitution of the Lutheran Church,
Missouri Synod, and its Bylaws. This prevented the congregation from having an
ordained Lutheran Pastor.

22. This is so as to the other individual plaintiffs, for aﬁ'long other reasons,
because they wasted the financial resources and assets of Our Redeemer, wrongfully
limiting the congregation’s financial ability to support a minister, ahd refused to support or
work with the Defendants and other members of Our Redeemer to obtain acceptable
ministerial services, and failed to provide their personal support for thé best intereét of the
congregation of Our Redeemer.

FIFTEENTH AFFIRMATIVE DEFENSE

(Justification or Privilege)

23.  Plaintiffs’ Cbmplaint and each and every purported cause of action therein
are barred, in whole or in part, because any conduct engaged in by Defendants has been
reasonable, privileged, and/or justified by the existing facts and circumstances.

» SIXTEENTH AFFIRMATIVE DEFENSE
- (Prior Réscission, asio plainﬁff THE CALIFORNIA _—NEVADA-HAWAII DISTRICT OF
THE LUTHERAN,CHURCH-MISSOURI SYNOD)

24. The Lutheran Church-Missouri Synod (“The Synod”) at all relevant times
operated under a Constitution and Bylaws contractually déﬁning its rights and legal |
obligations toward member churches, previously including Our Redeemer Lutheran
Church. Under that Constitution, The Synod and plaintiff The District were required to
provide ordained Lutheran pastoral services and support to members such as Our
Redeemer Lutheran Church. (Constitution, Article 11l Sections 2, 3 and 5, and Article XII,

Section 9.c; Bylaws of the Lutheran Church, Missouri Synod (“Bylaws”) Section 1.1.1)
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